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(Wis.), 69; Simmons v. Traveller's Ass'n, 71 N. W. (la.), 254. There are 
however some authorities contra. Gamble v. Accident Ins. Co., 4 Ir. R. C. 
L., 204; Patton v. Employer's Assn. Corp., 20 Law Rep. (Irish), 93. In 
policies containing a forfeiture clause, if the insured committed suicide 
the courts have very generally refused to enforce the forfeiture clause on 
the ground that such could not have been intended by the parties. Lewine 
v. Supreme Lodge of K. of P., 122 Mo. App., 547 ; K. T. & M. Indemnity 
Co. v. Jarmon, 104 Fed., 638 There is a conflict of authority as to the 
effect on an insurance policy of a temporary breach of condition. Some 
courts hold that the policy is merely suspended during a temporary breach, 
provided the breach did not contribute to the loss. Worthington v. Bearse, 
12 Allen (Mass.), 382; Lane v. Ins. Co., 12 Me., 44. This class of cases 
seems to follow the equitable doctrine that equity abhors forfeitures. There 
is another class of cases which hold that any breach of condition abso- 
lutely defeats all rights under the policy provided there has not been a 
waiver of breach of conditions by the insurer. Mead v. Ins. Co., 7 N. Y., 
530; Kyte v. Assurance Co., 149 Mass., 116. In this class of cases the 
courts enforce the contract according to the intent of the parties as ex- 
pressed in the contract. This appears to be the better view and the one 
followed by the weight of authority. 



Parent and Child — Prosecution for Non-Support — Defense. — State 
v. Bess, 137 Pac. (Utah), 829. — Held, in a prosecution of a father for 
failure to support his minor children, in violation of a statute which pro- 
vided "that any person who shall without just excuse desert or wilfully 
neglect or refuse to provide for the support of his or her minor child or 
children under the age of sixteen years, in destitute or necessitous cir- 
cumstances, shall be deemed guilty of a misdemeanor," etc., it was no de- 
fense that the destitution of the children was relieved by the charitable 
acts of third persons. It appeared that the complaining witness, wife of 
the defendant, had obtained custody of the children by a decree of divorce, 
which was granted for the fault of the defendant and which made no pro- 
vision for support. 

It may be remarked that the father's primary civil liability to support 
minor children remains unchanged by a divorce decree, unless there be a 
specific order of court, Gilley v. Gilley, 79 Me., 292; Zilley v. Dunwiddie, 
98 Wis., 428, and by the weight of authority this is true though the wife 
accepts custody. Spencer v. Spencer, 97 Minn., 56; Gilson v. Gilson, 18 
Wash., 489 ; Pretsinger v. Pretsinger, 45 Ohio St., 452 ; Zilley v. Dunwid- 
die, supra; Peck on Dom. Rel., par. 110; see Finch v. Finch, 22 Conn., 411, 
contra; Mall v. Green, 82 Me., 122; Brow v. Brightman, 136 Mass., 187. 
Also, the prevailing rule accords with the principal case and holds that it 
is a violation of such statutes to fail to support minor children (or a wife) 
regardless of whether they are supported and kept from actual destitu- 
tion by the labor of the wife or by charity. Poole v. People, 24 Colo., 510; 
People v. Malsch, 119 Mich., 112; State v. Witham, 70 Wis., 473; Burton 
V. Comm., 109 Va., 800; State v. Waller, 90 Kan., 829; State v. Stouffer, 
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65 Ohio St,, 47 ; State v. Sutdiffe, 18 R. I., 53 ; Beilfus v. State, 142 Wis., 
665. The phrase "destitute and necessituous circumstances" has been held 
to mean not only things absolutely indispensible to human existence, but 
things in fact necessary to the particular person. See State v. Waller, 
supra; Burton v. Comm., supra. And it has been held that even though 
the wife agrees to support the minor children for a valuable consideration, 
yet this is no defense to an action against the father for non-support ; 
Bowen v. State, 56 Ohio St., 235 ; nor does the fact that he agrees to sup- 
port them if the wife will deliver up custody relieve him, though they 
were improperly detained by the wife. State v. Sutdiffe, supra; Beilfus 
v. State, supra. These courts consider that the purpose of the statute is 
to secure the performance of the husband's or father's obligation and to 
provide a remedy for the wife or children in addition to those afforded by 
civil proceedings. State v. Waller, supra; Burton v. Comm., supra. "Thus," 
says the Michigan court, "they are clearly distinguishable from statutes 
which are designed to redress public grievances." People v. Malsch, supra. 
In these latter statutes an injury to the public (i. e., in leaving the children 
actually destitute) is an essential ingredient of the offense. See People v. 
Walsh, 11 Hun., 292; Bayne v. People, 14 Hun., 181; State v. Watson, 58 
N. J. L., 499. And since such statutes are highly penal, they are to be 
strictly construed. Goetting v. Normoyle, 191 N. Y., 368. Other courts, 
notably those of Georgia, have adopted a contrary view to that of the case 
under discussion, and hold that actual deprivation of food and clothing is 
a prerequisite to the father's liability; Dalton v. State, 188 Ga., 196; 
Williams v. State, 126 Ga., 637 ; Baldwin v. State, 188 Ga., 328 ; Richie v. 
Comm., 44 S. W., 979; State v. Thornton, 232 Mo., 298; and that articles 
of necessity are what the child actually needs, not what may be classed as 
per se a necessity. State v. Thornton, supra. This difference of opinion 
seems to arise from the question as to whether these statutes are to be 
regarded as penal and consequently strictly construed ; see Morin v. New- 
berry, 79 Conn., 338; Schulte v. Menke, 111 111. App., 212; People v. Wein- 
stock, 193 N. Y., 481 ; or as remedial, and for the protection of rights, in 
which case a more liberal interpretation should be given. See Harrison v. 
Monmouth Bank, 207 111., 630 ; Wolcott v. Pond, 19 Conn., 597 ; Boston Mill 
Corp v. Gardner, 2 Pick., 33. It is submitted that the latter view, that of 
the principal case, is correct, and that the purpose of these statutes is not 
so much the punishment of the father as the support of the child. A lib- 
eral construction will aid in attaining the this object. 



Railroads — Actions for Injuries — Evidence. — Chabott v. Grand 
Trunk Ry. Co., 88 Atl. (N. H.), 995. — Evidence that a person injured was 
in the habit of looking and listening before stepping upon or walking 
along a railroad track is admissible to show whether he looked and lis- 
tened at a particular time, upon the ground that a person is more apt to do 
a thing in the manner in which he is in the habit of doing it. 

Habit is customary conduct, to pursue which a person has acquired a 
tendency, from frequent repetition of the same act. Insurance Co. v. Foley, 



